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British colonial authorities first recorded concerns about the practice of female
infanticide in northern and western India, committed by high-caste members of Hindu jatis (a
term loosely translatable in several different Indian languages as ‘communities’, including
but also going beyond the classic definitions of ‘caste’) such as the Rajputs or the Jadejas, in
the late eighteenth century.® The British blamed female infanticide on intersecting factors: the
extortionate cost of dowries; strict requirements in arranged marriages that prospective
partners be of equal rank; the lesser status awarded to women, girls, and the parents of
daughters across all stages of the life-cycle; and how these became particularly acute
concerns in certain regions for members of specific ethnic groups that adhered to a strict caste
structure and tended to emphasize their warrior heritage.? The question of ‘equal rank’ in
marriage was especially important, since a high-caste family whose daughter married a man
from a lower status background suffered an equivalent diminution of rank. The British did
not believe Hindu theology, ethnicity, caste, nor regional attitudes led to the practice of
killing daughters in and of themselves, although European commentators during the ‘long
nineteenth century’ (1789-1914) commonly asserted that ‘female infanticide is confined, or
very nearly confined, to Hindus’.® For instance, the imperial regime recognized that certain
upper-caste groups based in Gujarat, such as the Anavils or Vanias, never sanctioned female
infanticide, while other Hindu jatis of similar rank and influence that also lived in Gujarat or
elsewhere in Western India did so.*

While the practice was rare in South or East India, some remote tribes in these areas
did commit female infanticide — although discussions by missionaries, anthropologists or
government agents regarding such regional exceptions emphasized the ‘primitive’ nature of
these communities in comparison with other Indian ethnic groups.® Rather than singling out
any one motive, just as with discussions of sati (widow-burning), a custom primarily
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that it was the combination of these issues that made female infanticide more likely to occur
in northern and western areas such as Rajasthan, Gujarat, and Punjab.® As Anshu Malhotra
and Veena Oldenburg have demonstrated, the colonial regime was convinced that these
intersecting factors were the root cause of female infanticide in India, even when the
authorities dealt with specific instances where Muslims or lower caste Hindus — neither of
whom fit into this criteria — were suspected of killing their daughters.” Moreover, both
British officials and those outside of the colonial government commenting on infanticide in
India during the nineteenth or early twentieth centuries were noticeably more comfortable,
and willing to go into much more detail, when such discussions specifically targeted
instances of female infanticide, as opposed to cases of child homicide where the sex of the
infant was entirely irrelevant as a motivation for committing the crime. Instances of the
latter, usually involving Hindu widows already laboring under significant economic and
social restrictions because of their civil status, were palpably more uncomfortable for colonial
critics. These crimes evoked parallels with the circumstances of infanticide cases in England,
where, similarly, the discovery of an illicit pregnancy could spell ruin and the end of coveted
‘respectability’.® As this article demonstrates, colonial administrators’ reluctance to
acknowledge such parallels between the situations of unmarried women in colony and
metropole charged with infanticide meant that it was substantially harder — and in the end,
proved impossible — to either generate significant discussion or to pass laws relating to these
cases.

Hindu widows — often relatively young women, due to the prevalence of child
marriage — were forbidden by custom from remarrying, with especially strict enforcement of
this rule for women from a higher caste background.'® Few couples defied social expectations
in order to remarry until well into the twentieth century, despite legislative reforms such as
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Such women were perceived as having been transformed by widowhood into a living
wellspring of bad luck. Believed to be responsible for their husband’s death, they were
expected to eke out a modest existence thereafter, with harsh punishments imposed if they
transgressed the strict rules widows were expected to abide by (including restrictions on
property rights, clothing, jewelry, and food).'? Sympathy within indigenous communities for
women who broke these rules was often minimal.

Women who came before the courts in India charged with the murder of an
illegitimate baby of either sex generated a great deal of anxiety for the colonial government at
regular intervals during the late nineteenth and early twentieth centuries, prompting calls for
reports of such cases to be closely monitored by the local government.'® Yet, as | demonstrate
here, the colonial authorities were reluctant to amend the laws relating to general infanticide
practices (those regardless of gender), while simultaneously passing and celebrating the
success of legislation that concentrated on eliminating the specific practice of female
infanticide — a crime that could be easily defined as a product of ‘Indian backwardness’,
rather than one that had awkward parallels with offences committed in Britain. Moreover, in
both instances of suspected female infanticide and cases where Hindu widows killed
illegitimate infants of either sex, until the First World War, the press, in public, and
individual government officials, behind the scenes, periodically raised concerns that it
remained difficult, if not impossible, to accurately determine the extent to which these crimes
occurred in British India.'*

Drawing on judicial proceedings and standalone files from the voluminous India
Office Records archived at the British Library, this article argues that the slipperiness of
colonial representations of ‘Indian infanticide’, and a focus on cases of female infanticide
(whether real or imagined) was matched with the colonial state’s deep discomfort with those
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shame, fear, and the profound stigma attached to illegitimacy and a loss of ‘honor’ or
respectability. India Office Records can be highly idiosyncratic in their contents, as well as
vast in terms of the chronological, regional and topical variety of information they cover
relating to colonial South Asia.’® It is seldom clear what prompted the Indian civil service to
focus on or omit the details of particular issues, or why bureaucrats included or excluded
supporting testimony or documentation.® Effectively, these records are results of processes
of double (or more) mediation: anonymously preserving distilled fragments of earlier
transcription itself pre-edited by colonial correspondents and clerks. Yet, as Durba Ghosh has
suggested, ‘incompletely named and renamed subjects have histories that are waiting to be
told’.%’

During the 1830s, missionaries and East India Company officials dramatically scaled
up efforts to eradicate the practice of female infanticide, which they identified as a core
element of the so-called “civilizing mission’.!® In addition to informally pressuring and
formally petitioning indigenous leaders, the East India Company adopted more unusual
schemes, such as the development of an essay prize awarded for the best creative work by an
Indian writer that condemned the killing of daughters.'® None of these approaches, however,
had the desired impact of eliminating the practice of female infanticide, and an effective
solution remained elusive. It was not until after the Great Rebellion in 1857 and the
subsequent overhaul of the Indian legal system that the government began to pay serious
attention to whether ‘the crime should be made a special one’.?® W.R. Moore, an East India
Company official who had investigated the extent of female infanticide, recommended this in
his posthumously-published report.?*

One colonial official in northwest India complained to the government in 1861 that
schemes setting out formal limits for dowries, previously seen as a key measure in
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marrying off daughters, had by now proved ineffectual. As he wrote, ‘With regard to
marriage expenditure, | may observe that the scale laid down for Rajpoots (not to speak of
other castes) has not been followed and is practically a dead letter’.?? The government also
recognized that despite the substantial criminal justice reforms after the passage of the 1860
Indian Penal Code and the creation of the High Courts in 1862, authorities still had difficulty
detecting and punishing cases of infanticide.?® Prior to 1860, criminal as well as civil law
cases dealing with Indian or mixed-race subjects fell under the auspices of ‘Anglo-
Muhammadan law’, a complicated system that involved combining supposedly ‘authentic’
elements of Islamic law (sharia) and English legal principles. British judges administered the
system as an act of continuity with the preceding rule of the Mughal Empire, which applied
to all indigenous subjects regardless of whether they were Muslim, Sikh, or Hindu.?* In
practice, despite the avowed intention of maintaining a strong link with preceding Islamic
legal principles, the Anglo-Muhammadan system departed from these in a number of ways,
most explicitly in its treatment of homicide, which followed much stricter definitions and
punishments aligned with English ideas and practices.?® Only with the Indian Penal Code of
1860, first drafted in the 1830s but not passed until the assumption of Crown control after the
1857 Rebellion had been quelled, did substantial legal reforms come about.?® Further
amendments to criminal procedure after this date demonstrated vividly what Elizabeth
Kolsky has described as ‘the paradox of attempting to create democratic legal institutions in
the context of absolute authoritarianism’.?’

Under the 1860 Code — just as in the separate legal systems of England, Ireland and
Scotland at the time — “infanticide’ had no special legal meaning. That is, the killing of an
infant was treated as any other homicide.?® This meant that the prisoner was subject to
prosecution under section 300 (murder) or, more rarely, under section 299 (culpable
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colonial legal systems was in relation to sentencing in murder cases: section 302 allowed for
‘transportation for life’ to replace the mandatory death penalty in all murder convictions if the
judge felt that this lesser penalty was more appropriate to the individual circumstances of the
case.?® While a sentence of transportation was certainly not a light punishment — indeed, for
Hindus, crossing the Bay of Bengal to the penal colony at the Andaman Islands established in
1858 might break caste rules, adding a further spiritual dimension to this — it was nonetheless
an alternative to execution.*

There were also deliberate efforts in the framing by British officials of the Indian
Penal Code to avoid some of the legal pitfalls that befell child homicide prosecutions in
England. To bring a murder charge in India to trial, prosecutors did not have to first
demonstrate to the court that the child had been alive and had not died during childbirth
(something almost impossible to prove without direct witness testimony, and thus usually
relying on inference of results from other medico-legal tests).3! However, even after these
legislative changes, conviction rates for child homicide remained extremely low in late
nineteenth-century India: one civil surgeon argued that only 4 percent of infanticide cases
from Bengal that came before the courts resulted in a guilty verdict.*?

An additional complicating factor was that such killings were generally carried out
immediately after birth, and these crimes were most likely to occur within the confines of the
zenana (women’s quarters) where men could not go. While the colonial authorities held the
men of the family ultimately responsible for deciding the fate of unwelcome daughters, many
officials argued that ‘the attendant midwife or nurse; occasionally, also, one of the aged
female members of the family [who] performs the horrible and unnatural deed’.*® The
colonial suspicion that indigenous midwives were all too willing to routinely murder infants
at the request of a malevolent paterfamilias also played into broader concerns and campaigns
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most capable — as so ignorant that they were actively dangerous to the women and children
they dealt with.3* It also combined with longstanding British fears of poisoning as a crime
that made the ‘weak’ dangerous, since officials believed that Indians used the juice of datura
metel (a very common, and extremely poisonous, flower) as a favored method for disposing
of unwanted daughters.*

As Veena Talwar Oldenburg has observed of nineteenth-century British reports on
infanticide in the Punjab, ‘women are seldom mentioned, and when they are, they are
portrayed with little sympathy as illiterate, superstitious, and overly fecund, with unclean and
cruel habits, and submissive to the point of mindlessness.”*® In such instances, colonial
authorities were markedly less concerned with prosecuting the women who might have
actually carried out the killing than with finding a means to punish the man who had ordered
it and deter others from following suit.

The Female Infanticide (Prevention) Act of 1870 was intended to bypass these
difficulties, by introducing special legislation to monitor villages and towns where the
authorities suspected that Hindu families routinely killed their daughters.3” This allowed for
local governments to set up special police forces (funded by a punitive local tax) that would
take a regular census of births, deaths, and marriages in the affected districts and fine or
imprison those who tried to obstruct or disobey these officers. It also gave the police the right
to remove baby girls at risk of harm and neglect from the care of their families.®® Officials
could also divert these same taxes, along with a tax on what was seen as ‘excessive’ dowry
and wedding costs, into preexisting ‘infanticide funds’ first established in the 1850s. These
funds had the intention of supporting schemes to encourage the preservation of infant girls
and improve the overall living conditions of the affected communities.® Even if officials
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to monitor villages to determine how many infant girls were in the area made it possible to
apply sanctions to areas with suspiciously low numbers.

Crucially, the Act was passed at a time when the colonial regime was increasingly
concerned with demarcating the boundaries of ‘caste’ as a means of better understanding and
thus governing Indian society. As Arjun Appadurai has demonstrated, the ‘enumerative Raj’
of the late nineteenth and early twentieth century served both justificatory and disciplinary
ends: a new emphasis on the quantification and demarcation of specific groups (including
women, both as part of caste-specific groups and separately) became an essential aspect of
the imperial regime and its control over indigenous subjects.*® This concern implicitly tied
into the longstanding acknowledgment that it was specific jatis in northern and western India,
such as the Rajputs, that practiced female infanticide. Understanding this law as part of an
increasing focus on caste identity sets the Female Infanticide (Prevention) Act in a continuum
with other legislative and policy interventions that stigmatized particular communities in the
early 1870s.** For example, caste became a major category in the first Indian Census (1871—
72).%2 Significantly, this period also saw the initial stirrings of the ‘martial races’ theory that
became ubiquitous by the 1880s, with ‘biological distinctiveness between the powerful,
manly Sikh race and the purportedly feeble Hindus and decadent Muslims’ a regular feature
of ethnographic and military textbooks.*

However, in practice, caste turned out to be a much more problematic and fragmented
category for understanding the lives and beliefs of Indian subjects than the British had
hoped.** From early on in the development of the new census, the authorities were forced to
acknowledge that only Brahmins (the highest-ranking of the four main Hindu varnas, or
classic caste groupings) were relatively easy for outsiders to define as a distinct group with
conspicuous similarities shared in both North and South India.*® Nor, as it turned out, did
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kinship group, forcing the colonial regime to reassess assumptions they had made about caste
as analogous to European class structures.*® Thus, part of the reason the 1870 Act did not fall
at the first hurdle was its focus on the combination of characteristics associated with the
practice of female infanticide, and its application to individual villages or towns within
northern and western India. Despite the Act broadly targeting upper-caste Hindu groups in
these regions, the authorities acknowledged the specificity of local customs (including
whether particular families or communities within a given jati accepted or abhorred the
custom of killing daughters) and required that it be enforced in a much more selective manner
than other caste-focused legislation.*’

For the majority of colonial commentators between 1870 and 1900, the Act’s efficacy
was never in question. For the most part, they understood it as a straightforward success, an
‘improving’ measure that had eliminated a heinous custom.*® Indeed, in January 1900 the
Government of Bombay told the Political Agents working in the princely states (ostensibly
independent territories outside British rule, but in practice closely monitored, and frequently
interfered with by colonial agents) of Kathiawar, Kutch, Palanpur, and Mahi Kantha that
there was no further need to keep submitting annual census reports on rates of suspected
female infanticide, since the 1870 Act had successfully abolished the practice.*® Not everyone
was convinced that the Act worked as smoothly as its proponents claimed, however, and
concerns remained that complacency regarding its effectiveness might lead to disaster for
indigenous girls.>® In December 1897, the influential Allahabad-based English newspaper
The Pioneer reported that in the North-West Provinces that were historically associated with
high rates of female infanticide, the law still seemed to be of dubious effect and limited
application.®® This was the latest — and both the bluntest and most expansive — article of
several such reports published in the late nineteenth century by The Pioneer, the second-
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very much in sympathy with the expressed views of the government.>? With this in mind, the
critical tone of the piece is particularly striking, since it departed so emphatically from the
accepted majority opinion (both in and outside government) that the practice of female
infanticide had already been dramatically reduced. Far from commending its success in
recent years, the article argued the 1870 Act did not go far enough and called for the law to
be enforced more extensively across the region:

In respect to infanticide it is obviously absurd to introduce a drastic and strong law

unless it is enforced with becoming rigour, but the existing state of affairs could

hardly be more unsatisfactory. It is impossible to judge the extent to which the crime

is prevalent with any sense of certainty.>

There were also concerns that even in those areas where female infanticide did not
seem to be a continuing issue, this custom might recur unless checked. Proposals were made
in 1896 to amend the Female Infanticide Act in Bombay Presidency (one of the three centers
of colonial power in British India, along with Bengal Presidency and Madras Presidency) to
divert money originally saved from ‘infanticide funds’ established in 1873 but that had never
been spent to other ends for the overall good of the Presidency, such as public works and
sanitation improvements.> These suggestions provoked consternation among some Indian
correspondents. These writers, having seen the proposed change in the law reported in the
vernacular press, complained to the Government of Bombay that such amendments risked
undermining the ‘progress’ of the castes these funds were set up to help.>® As one group of
male petitioners from the Kadava Patidar caste complained, funds were originally raised from
taxing these groups with the specific aim of preventing infanticide and this should remain the
key object. They argued that it was essential that any new direction for the funds needed to
improve matters for members of the relevant jatis, and take into account their current living
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be an ongoing issue, or even that it was likely to recur unless routinely checked, the
petitioners felt strongly that these communities should remain the beneficiaries. Schemes
designed to help rural cultivators and laborers were of little use, they remarked, to members
of castes who were generally based in cities or towns.*®

When the ruling Council of the Government of Bombay met to consider the new bill
that would become the Female Infanticide Prevention (Amendment) Act of 1897, members
agreed that any accrued funds should remain within government control, but also confirmed
that these would be ‘spent exclusively for the benefit of the classes who have been
contributories to them’.%>” The 1897 Act included specific wording that the money was
intended to fund a range of scholarships and book prizes for young men and women in these
communities, emphasizing the direct relationship between these funds and the social
‘progress’ the Act was supposed to generate for members of groups previously suspected of
endorsing female infanticide.*®

As an emphatic marker of how successful the government of India believed the 1870
Act to have been, in 1906, it quietly repealed the law, ostensibly on the grounds that it had
now successfully eliminated the crime.®® An article published in the Times of India the
following year on the rapid pace of social reforms in Marwar, part of the northwest state of
Rajasthan, confidently assured readers that ‘Female infanticide has been put a stop to in
Rajputana’.®®

However, if the 1870 Act had drastically reduced instances of female infanticide, it
had done nothing at all regarding cases of child murder where it was an illicit pregnancy, not
the sex of the infant, that had been the primary motivation for the killing.5! As the leading
medical jurisprudence textbook of the 1890s remarked, ‘the latter offence still prevails to a
very large extent, and will probably continue as long as there exists a prohibition against the
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courts for infanticide where the sex of the infant had been irrelevant to committing the crime
remained hazy, but colonial officials widely accepted this happened with regularity in the late
nineteenth and early twentieth centuries, hence the oft-repeated if somewhat generic
description that usually accompanied reports of it in newspapers or government papers as
‘common’. Some colonial commentators viewed such cases with a substantial degree of
sympathy: the educational and penal reformer Mary Carpenter described women imprisoned
for infanticide in Calcutta Jail that she met during her tour of India in the 1860s as not having
‘acted from premeditated wickedness, but rather from sudden impulse caused by great
provocation’.%® Carpenter’s observation was remarkably similar to a number of critiques of
the judicial treatment of infanticide made in England during the 1860s and 1870s, which
argued that women were unfairly penalized by the double standard of sexual morality and
stressed the economic and reputational damage that the mothers of illegitimate children faced
as a result.®*

However, the colonial regime rejected outright any suggestions that the Indian Penal
Code needed further amendment to better deal with such cases. For example, Sir Madava
Rao, a leading Indian civil servant, wrote an acclaimed article for the Journal of the National
Indian Association in 1876 that recommended abolishing the mandatory sentences of death or
transportation for life, taking into account the special strictures facing Hindu widows.®® Rao
argued that replacing these options for judges with a sentence of seven years’ imprisonment
was still a sufficient deterrent that would more accurately and fairly punish what he
acknowledged to be ‘a great offence’. Yet the ‘offence’ had exceptional mitigating
circumstances, where ‘the woman more dreads the shame of being detected in her frailty,
than she dreads the pain of sacrificing her own child, plus the risk she runs of being herself
hanged’.%® As Padma Anagol has shown, although commentators in both Britain and India
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‘infanticide problem’ as late as the 1890s, the colonial government refused to countenance
introducing new legislation.®’

Far better, the authorities agreed, was to standardize reviewing each woman’s case
following her conviction for murder, and then have the provincial government determine
whether to confirm a sentence of transportation for life (or, in very rare instances, the death
penalty) or discreetly reduce it to a term of imprisonment.% The civil service emphasized the
importance of this review process, established in 1879 as government policy for all cases in
India where women were convicted of killing their children, at periodic intervals throughout
the late nineteenth and early twentieth centuries, suggesting that officials did not always
closely follow the rules. In August 1913, for instance, a circular to all District and Sessions
Judges in the United Provinces reminded them of the requirement that they needed to send
details of all infanticide convictions — involving children of married women as well as
illegitimate child victims — for government review so that ‘these cases not be lost sight of’.%°

Ironically, in view of the reluctance of most British commentators to acknowledge
parallels between infanticide cases in England and India, this practice mimicked the
insistence of the Home Office between the 1860s and the early 1920s that all cases where
English and Welsh women were convicted of murdering their infants (and thus automatically
sentenced to death) should always be reviewed, but that any formal change in the law was
unnecessary. The Home Office invariably commuted such cases to a sentence that was
nominally ‘penal servitude for life.” By the 1920s, nonetheless, the time actually served in
prison might be as short as a year or two. Of course, the likelihood of such dramatic sentence
reduction was rarely obvious to those outside the Home Office or penal system, and prisoners
never knew this until their release was imminent.” As far as the authorities were concerned,

the practice of automatic post-sentence review by the civil service in both India and England

14



of all cases where women were convicted of murdering their infants provided an excellent
safeguard against injustice, and shut down the question of further legal reforms.

However, in 1925, the trial and appeal of Sundrabai kom Sarwottamacharya, a
twenty-two-year-old Brahmin widow living in Mysore, forced the imperial regime to engage
directly with the question of whether or not such crimes committed in India had any parallel
with cases of child homicide in England.” There was little indication that her case would
prompt such a debate: the circumstances of it were summarized in correspondence between
the Government of Bombay and the Government of India, simply (but revealingly) as ‘the
common one of an unfortunate Hindu widow giving birth to an illegitimate child and
forthwith putting it to death’.”? Sent away by her father from their house in Rannebenuru
when she became pregnant, Sundrabai had taken refuge at a temple near the railway station in
the town of Savanur. Travelers recognized her, however, and notified her father, who
subsequently sent a letter with 15 rupees urging her to find a place where she was unknown
and no whispers of scandal could reach back to their home.”® Shortly afterwards, she went
into labor and killed her daughter: the body was discovered under a nearby hedge covered
with a red sari identified as the one Sundrabai had been wearing, and with a strip of the sari
material knotted tightly twice around the neck.”

Although Sundrabai pleaded guilty to the secondary charge of ‘concealment of birth’
(section 318 of the Indian Penal Code), possibly hoping to escape more severe punishment,
she did not confess to the murder.” Her hopes were rapidly dashed when the medical officer
who performed a post-mortem on the child testified that the body met the medico-legal
criteria for determining live birth, and that the infant had died from strangulation.”
Testimony by a physician confirming that the baby was murdered (and not a stillbirth),
whether or not it was scientifically accurate, avoided one of the common hurdles faced by
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authorities were immediately limited to charges of ‘concealing the birth’ even if the body
showed marks of extreme violence.

At the trial, the Sessions Judge, and all three of the assessors (Indian officials who sat
with the judge to discuss any given case and who made non-binding recommendations
regarding the most appropriate verdict) unequivocally agreed that she was guilty of murder.”
They sentenced her to transportation for life, subject to the normal review by the provincial
government and High Court.”® None of this was out of the ordinary for cases of infanticide
tried in early twentieth-century India, even if judges might express wildly varying degrees of
sympathy (or lack thereof) towards the prisoner before them.”

At this point, however, events took an unexpected turn. The Sessions Judge, V.M.
Ferrers, wrote explicitly in his report to the government of Bombay that ‘I should myself be
glad if any lawful subterfuge could have been found by which the major charge could have
been withdrawn’.8° Ferrers specifically observed that France, Italy, and Germany had all
passed laws that defined infanticide cases as something rather different to ‘normal’ murders
and deserving a lesser punishment, while the Indian Penal Code still did not.8! Indeed, a
sizeable number of jurisdictions across the globe made similar distinctions between the
judicial treatment of infanticide as a ‘special’ crime and other types of homicide, including
Brazil and Argentina: those nations which did not draw such a distinction, such as the United
States, were in a relative minority worldwide by the early twentieth century.®? Interestingly,
Ferrers made no mention here of the very recent change in English law along similar lines.
The abrupt implementation in England, Wales, and Northern Ireland of the Infanticide Act
1922 allowed any woman found guilty of killing her ‘newly born’ child while in a state of
postpartum mental upset to be treated as guilty of manslaughter (and thus sentenced to a term
of imprisonment) rather than murder, a reform which avoided the spectacle and cruelty of
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was unlikely to actually be carried out.8* In finally making this change — an amendment first
proposed in England during the 1860s — and stressing in the wording of the 1922 Act a close
link between infanticide and postpartum mental illness, the English law now offered what
was felt to be a substantially fairer and more just way of dealing with these defendants, as
well as being brought more closely into line with established legal practices in Europe and
Latin America.®® If sentencing had been left to his own discretion, Ferrers complained, ‘I
should have thought imprisonment for two years to be punishment enough’.®

When Sundrabai appealed against her sentence through the Bombay High Court, the
judges dismissed the appeal but also immediately agreed that her sentence should be reduced
from transportation to two years imprisonment, and strongly endorsed Ferrers’ call for
legislative reform.®” This matter was pressing, the judges argued, given not just the frequency
with which such cases came before the courts, but because ‘England has now fallen into line
with other countries in providing a separate punishment for infanticide’.28 Given that the need
for similar legislation had now been proposed by three different judges in Bombay
Presidency, the Government of India should consider ‘whether the time has not come to make
special provision for such offences in the Indian Penal Code’.®°

Judges Mirza and Perceval of the Bombay High Court had assumed that their
colleagues both on the bench and in the government would widely accept their view that the
law was overdue for amendment, grounded in common sense and taking into account recent
legislative developments in England, as the best solution to perennial concerns regarding
infanticide. In fact, attitudes among the ranks of the legal profession and civil service fell into
two starkly divided and opposing camps, as the government of India discovered when it
requested expert opinions from across the country.®® Both those correspondents advocating
reform and those urging the government to maintain current practice included Indian as well
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which the government truly solicited the views of the former. The Government of India often
preselected ‘suitable’ commentators with experience in relevant legal and administrative
matters. Moreover, there simply were not many Indian men working in either profession
during the early twentieth century.®* Many respondents actively favored reform, such as G.C.
Sankey, the District Judge at Myemsingh, who believed new legislation ‘is urgently required.
| am sure that at any rate in Bengal, no evil consequences need be anticipated from the
change’.%? Some of the proposed amendments were radical in the extreme: the Sessions Judge
of Ahmednagar, F.W. Allison, actually went as far as to argue that infanticide cases where
the perpetrator was a Hindu widow or unmarried Indian woman should have a maximum
sentence of two years imprisonment, given the penalties and ostracism any such woman
would face for having an illegitimate child.*® Allison noted that he had dealt with four such
convictions in the preceding three years, and that in each case the appeals court had
commuted the sentence of transportation for life to one or two years ‘rigorous imprisonment,’
roughly equivalent to a sentence of ‘imprisonment with hard labor’ in the English context.%
Given this, he believed that it was deeply unjust to continue handing down sentences that
were unlikely to ever be carried out: ‘I have great sympathy for a woman in this position’.%
Anyone concerned that changing the law might lead to the creeping return of female
infanticide as a custom in the northwest, suggested E. Clements, the District Judge of
Ahmedabad, could be reassured that in areas where it became necessary, the government
could revive the 1870 Female Infanticide (Prevention) Act until the rates of surviving infant
girls improved once more.

Conversely, in the view of L. Stuart, Chief Justice of the United Provinces, any
change in the law on infanticide in India would have disastrous consequences. This likely
carried significant weight with the Government of India, because the United Provinces,

formed in 1902, were the successor to the administrative region formerly designated as the
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North-Western Provinces, and thus one of the areas that had in the past been strongly
associated with the practice of female infanticide. Stuart objected vehemently to any change
in the law because he felt such cases were already liable to generate exceedingly (and
inappropriately) sentimental responses from the general public and even the legal profession,
regardless of whether or not the woman deserved compassion. He argued that
While it is perfectly true that in many cases considerable sympathy ought to be
extended to a young woman who is driven by shame or ill-treatment towards the
murder of her child, there are other cases in which there is no cause for sympathy. |
have seen cases, both in England [and] in India, where a girl deliberately murdered
her illegitimate child because she found its existence a nuisance and because her
obligations in respect of the maintenance of the child interfered with the course of her
life.%’
While admitting here that some infanticide cases in both countries resulted from shame,
despair, or the cruelty of others, Stuart’s comments also invoked the specter of the feckless
‘modern girl,” who had indulged in an immoral lifestyle, rejected properly ‘feminine’
expectations, and was unwilling to either take responsibility for her actions or undertake the
hard work necessary to support and care for an infant, given the additional hurdles that
mothers of illegitimate children invariably faced finding work.*®
Stuart was not alone in his opposition: approximately half of those lawyers, judges
and civil servants surveyed advocated there should be no change from current practice.®® The
Commissioner of Burdwan Division, A.W. Cook, felt that the review process instituted in
1879 already allowed for mitigation, and that any alteration ‘would probably lead to a large
increase in such cases’.® The District Judge of Faridpur likewise complained that one side
effect from any of the proposed reforms would undoubtedly be to ‘give rise to the idea that

the State have ceased to regard infanticides as a crime of the gravest possible character’.10

19



A few commentators put forward a ‘median view’ of proposed reforms that took into
account both anxieties about ‘traditional’ Indian social and religious customs and ‘caste
pride’ that had led to infanticide in the past, and the danger that the courts would be unable to
try some child murder cases fairly without further amendment of the law. The pioneering
female lawyer Cornelia Sorabji suggested to the Government of Bengal that India might
benefit from introducing a closely-aligned version of the recent English Infanticide Act of
1922, but she was emphatic that any change strictly refer to ensuring fair treatment by the
courts and the medical profession, the latter ‘if the mother has really committed the Crime
[sic] during the period of mental derangement after childbirth’.2%? Reflecting Sorabji’s
combination of staunchly pro-imperial views with her deep commitment to improving Indian
women’s rights and social position, this proposed compromise was never likely to find favor
with either the ‘reform’ or ‘retain’ camps.'%

In light of the authorities’ longstanding reluctance to change existing practice, the
1926 circular letter that requested opinions on law reform opened by making reference to two
key factors that demonstrated, in the view of the government, that there was no need for any
legislative amendments.'% The first concern was that any change would undermine previous
social reform efforts to safeguard infant girls, since ‘the practice of female infanticide has
existed in India up to any rate comparatively recent years’ and this had ‘required very
prolonged and strenuous efforts on the part of the British government to reduce it to its
present dimensions’.1% The authorities feared that any proposed amendment to the law would
create the false impression that the government was not taking child homicide as seriously as
it had been in previous decades. The second point stressed was that section 302 of the Indian
Penal Code already allowed judges to reduce sentences from the death penalty to
transportation for life. On this basis, the government believed comparisons drawn by critics

with the experiences of English and Welsh women convicted of child murder before 1922
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were inaccurate, since Indian women found guilty of infanticide seldom had sentence of
death pronounced by the courts.% Combined with the practice of post-sentencing case
review in all instances where women were convicted of child murder, the government argued
that the potential for miscarriages of justice was radically lower in India than it had ever been
in England and Wales. Several judges and civil servants who wrote back to the government
made similar points.'%” Since even those in favor of reform could not necessarily agree on the
best option for improving current practice, the Government of Bombay observed, ‘it seems
evident that the advantage to be expected from any change in the law is not sufficient to
justify the risks which would arise from it’.1% Given this, and that a similar divergence of
opinion had stalled any change to the law on infanticide in England for several decades, it
was perhaps inevitable that the Government of India decided to err on the side of caution.'%
In August 1926, the Governor in Council concluded that arrangements for dealing with

women convicted of infanticide should remain unchanged.**°

Conclusions

In August 1929, the Times of India reported the joint conviction of two sisters from a
wealthy Muslim family in the princely state of Kurundwad Senior for infanticide.!'! In this
case, a widow named Sugrabi whose husband had died seven years earlier had secretly given
birth to an illegitimate child. She and her sister Sattubi had strangled the boy immediately
after he was born, then hid the body in a metal box, which they left in a railway carriage
heading towards the city of Belgaum. Passengers on the train ‘noticed an offensive smell’,
leading to discovery of the body, and investigations promptly led to the arrest of the two
women. Following their conviction for murder, and on the recommendation of the presiding
judge to the Government of Bombay, the sentences were commuted from transportation for

life to just one years’ imprisonment for Sugrabi, and six months imprisonment for her
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sister.!'? Although in this case the perpetrator was a Muslim widow rather than a Hindu one,
in seemingly all other respects, this fit with the pattern established for dealing with women
who killed their infants that had been standardized by 1879 and emphatically reaffirmed in
1926. While the trial itself was intended to act as a warning and a deterrent, the post-sentence
review process acknowledged that Indian women who became pregnant outside of marriage —
regardless of whether this conception was the result of a consensual relationship or rape —
faced profound hardship and ostracism from their communities, and took into account the
sympathy that many people felt for such desperate women.

The British obsession with the practice of female infanticide, a crime frequently
described as ‘special to the East’, was never matched by concern for those cases of child
homicide that drew uncomfortable parallels with infanticide committed ‘back home’.**3
Discussions of female infanticide practiced in northern and western India by jatis such as the
Rajputs or Jadejas generated considerable energy during the nineteenth century, including the
passage of controversial legislation. While eliminating the former could be comfortably held
up as a marker of the “civilizing mission’, another way of demonstrating to the world the
urgent necessity of British rule on the subcontinent and the impossibility of Indians being
allowed to govern themselves, the latter was significantly more problematic to deal with for
the empire, particularly as the strength of the Indian nationalist movement increased
dramatically during the 1920s and 1930s.1!* ‘Caste pride’ had no home-grown equivalent, but
the close association of chastity with female honor, and the heavy social and economic
penalties faced by women who had illegitimate children both were shared in Britain and India
during the late nineteenth and early twentieth century. Addressing the root causes of these
problems in both countries would have necessitated a radical set of changes — not simply
legislative, but in cultural and social mores that shifted away from the double standard of

sexual morality that disproportionately burdened women in India and Britain. We can ascribe
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the ongoing reluctance of the colonial authorities to address the treatment of those infanticide
cases where the sex of the infant had not been relevant to commission of the crime between
1870 and 1926 as much to the scale of changes that this would have required, as to the
disquiet that fully acknowledging these parallels would have generated about similarities

between the inhabitants and attitudes of colony and metropole.
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